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ARGUMENT 


The facts 

In an apparent ei fort to obscure the paucity of evidence connecting 
appellant Joseph DiNapoll wlth v.ne narcotics consplracy alleged in the 
indlctment, the Government has gamlshed its brief wlth hyperbole and outright 
lnvention. Thls court is told, for example, that "appellants Inglese and 
Joseph DiNapoll directed the operations of the consplracy from headquarters 
in Bronx County. Each comblned wlth a corrmon importer source, co-conspirator 
Vincent Papa, and each controlled the mixing, storage, and distribution of 
kilogram quantities. . . (G.B.6). 

There is neither evidence nor inference to support these wild assertions; 
they are not even kin to facts. 

No witness ever saw Joseph DiNapoll near any narcotics, nor present when 
a narcotics transaction was discussed. The anly evidence connecting him at 
ali wlth a narcotics conspiracy was hearsay and not even the hearsay suggested 
that DiNapoll "directed the operations of" or "controlled the mixing, storage, 
and distribution of" anythlng . The hearsay evidence against DiNapoll consisted 
of Pannirello»s testimony that Pugliese told him Dilaclo "was going to pick up 
from Joseph DiNapoll" (14:2158); Pugliese's instruction to Dilaclo to get two 
kilos fi?otn DiNapoll (14:2166); Dilaciofe statement to Pannirello that "Joe" 
said "nothing was happening right now" and that "Joe Just kept putting him off" 
(14:2184-86); a statement by Pugliese that he and DiNapoll were "partners" 
(11:1457); a contradictory statement by Pugliese that DiNapoll and a man named 
Vinnie were partners in drugs (14:2217); and a statement by Dilaclo that 
DiNapoll was Marone's partner (10:l46l). This evidence falis far short of 
Justifying the Government^ assertions. 

ihe Government further claims that "Inglese and DiNapoll comblned wlth a 
conron importer source, co-conspirator Vincent Papa," and that "Carmine Tramanti 
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provided essential financlng for this consplracy" (G.B.6). 1 Yet the only 
evidence of an illicit relationshlp between DiNapoli and Papa, much less a 
rclationship of importer-wholesaler, was the million dollar seizure and 
«Pugliese's statement toParairello that DiNapoli "was partners" with a man 
named Vinnie (1^:1227). The connection of Tramuntl to Papa and DiNapoli, 
moreover, is nothing sho’ c of ludicrous: DiNapoli’s brother, Vincent DiNapoli. 
who was not even named as a co-conspirator and agalnst whor. there wasn't a 
shred of evidence, once acconpanied Vincent Papa to a nightclub (Tr. 386 - 388 ), 
and appeared in his brother's horne on Bronxdale Avenue following Joseph's 
arrest. As if a brother had no right to visit another brother, or to Show 
interest or concern following the brother's arrest, the Government incredibly 
asserts, "it is doubtful that the Jury missed the significance of the fact that 
the nlgh t DiNapoli and Vincent Papa were arrested leaving the house at 1908 
Bronxdale Av enue with almost $1 million ln cash in a sultcase. Carmine Tramuntl' s 
close associate Vincent Dll-Japoli was inside the house ." (G.B.40, emph. supp). 

SUfflclency 
a. The ccnspiracy 

Ihe Goverr xnt is plainly in error in suggesting it need establish only 
'a likelihood of an illicit associatior» between the declarant and the defendant 
. . ."in order to warrant a dlsregard of the hearsay rule. United States v. 

375 F. 2d ^71, ^77 (2d Cir. 1967 ), which the Government cites for this 


Simi lar statements are prominent throughout the Government's brief, e.g. 
"DiNapoli's narcotics operation: Frank Pugliese, Russo, Sprlnger, Gamba 
and Marone" (p.l^); "Joseph DiNapoli's narcotics operations" (p.29); 

".louis Inglese and Joseph DiNapoli presided over the day-to-day operations 
of the conspiracy, each supervising groups of people who distributed, 
mixed, transported, and sold narcotics" (p.39). 
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proposition (G.B.48) stands for no such thlng. In context it is ciear that 
the court in Ragland , in referring to an "illicit association" meant a 
"conspiracy, agency, or concert of action," Id. at 476, which must be proved 
.before hearsay can be relied upon. As United States v. Geaney , 417 F. 2d 
1116, 1120 (2d Cir. 1969) makes ciear, the prosecution must prove "participation 
in the conspiracy. . . by a fair preponderance of the evidence lndependent of 
the hearsay utterances." While even thls test may be somewhat vague, it seems 
the same as the civil Standard, l.e. the balance of probabilities. Furthermore, 
as DINapoli noted in his main brief (p.29), the Supreme Court recently 
delivered a dictum that the test of admissibllity is even higher, l.e. "enough 
to take the question to the Jury." United States v. Nixon, 42 L.W. 5237, 

5243, n. 14 (July 24, 1974). While it seems ciear that the Government here 
plainly falled to r/ievrt either the Geaney cr the Nixon test, appellant urges 
adoption of the latt.er. As the court noted in Geaney , such a high Standard 
"would not make the receipt of [hearsay] valueless to the prcsecution. Although 
proof aliunde may suffice for submission to the jury, the jury might not be 
convinced by it and the utterances might tip the scale." 417 F. 2d at 1119-20. 

Ir. any event, the Government's proof falis well below that required by 
Geaney . The Government points to four items of evidence which it c^aims 
establishes DINapoli's participation in the conspiracy aliunde the hearsay 
(G.B.49): 

1. Pugliese, who was Pannlrello's partner in narcotics, once took 
Pannirello with him to DINapoli's house, where Pugliese, for no expLained reason,, 
gave DINapoli eight to ten thousand dollars in cash (14:2131-32). Relying 
upon United States v. Kalla h, Dkt. No. 74-1327 (2d Cir. September 23, 1974), 

Slip op. at 5478, the Government claims thls was substantial evidence of 
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DiNapoli's membershlp in the consplracy because Pugliese, at the time 
he delivered the money, was engaged in narcotica activities. In Mallah , 
however, the payment of large sums of money, proven to have come from a 
narcotlcs transaction , was connected with several incriminating conversations 
which established that the purpose of the payment was to share profits from 
narcotics activities. Indeed, one of those incriminating conversations with 
the defendant occurred in the presence of a pile of packages of whlte powder , 
at whlch time Mallah said, "Are you going to have enough money for this?" 

Id . at 5478. Here, there is no suggestion whatever that the money was a share 
in a narcotics operation. Qn the contrary, it was the Government^ claim in 
another indictment, to which DiNapoli plead guilty, that DiNapoli, during the 
period in question, was engaged in the shylocking business cn a large scale 
(30:4123-26, 45:4118-25). It is sheer speculation to surmise that the payment 
of elght to ten thousand dollars was a sharing of narcotics proceeds rather 
than payment of a debt or delivery of money for some other purpose. 

2. DiNapoli visited the Beach Rose Social Club and was photographed 
standing outside the club with Tutino. SNice there was no evidence that the 
Club was anythlng other than its name implies, DiNapoli*s mere presence there 
is of no weight. 

3. ugliese and Mamone visited DiNapx>li, at some unspecified time, in 
DiNapoli's Bronxdale Avenue horne (Tr. 3267 \ Mere association, however, is 
not evidence of a criminal conspiracy. United States v. Di Re , 159 F. 2d 8l8 
(2d Cir. 1947), affd., 332 U.S. 581 (1948); United States v. Gonzales, 362 N 
F. Supp. 415 (SONY 1973). 

4. The "most corpelling item of non-hearsay," says the Government (G.B.50), 
was DiNapoli's arrest, in February 1972, in possession of nearly a million 
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dollars. Yet v /iis money not only never was cornected to the conspiracy 
proved below, it has never been connected with drugs . Precisely because the 
money cannot be tracea to or othervd.se connected to any specific crime or 
conspiracy, the Government apparently intends to throw it into a number of 
indictments. In United States v. Papa et al , 7^ Cr. 251, pending in the 
Southern District, a new panel of defendants, not named as co-conspirators 
in the present indictment, are confronted with the million dolxars as an 
alleged overt act. 

It cannot be denied that the million dollar seizure is probative of 
DiNapoli's crimlnal act ivi ty of scsne kind, somewhere, at some time. But to 
consider it as "compelling evidence" of his membership in the conspiracy below 
is tantamount to concludlng that it is compelling evidence of his participation 
in any and all acquisitlve conspiracies of whatever kind or description 
might be conjured up against him. The Geaney requirements therefore become 
meaningless. 

The four items of evidence relied \pon by the Government can be sifted, 
shuffled and combined in any manner, ^et there is stili lnsufficient non-hearsay 
evidence to establish the probability of Dikapoli's membership in this 
conspiracy. The evidence would without doubt be insufficient to support 
DiNapoli's arrest on the charges below. A fortiori it doesn't warrant his 
conviction on hearsay. Cf. United States v. Freeman , 2d Cir. June 7, 197^ 

(Slip op. #1050 \ 

b. The substantive count 

The Government's response to DiiIapoli's clcdm that the evidence, lncluding 
hearsay, was insufficient proof of the substantive count (possession cf two 
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kilograms o. heroin in Decker, 1971) is to label it "frivolous" and to 
rely on United States v. Annunzlato . 293 F. 2d 373 (2d Cir. 1961). Such 
reliance, however, misses the point. Assuming arguendo the admissibility 
and the relevance of the evidence in support of count 21 (Dilacio tcld 
Pannirello that DiNapoli "was going to give him a kilo" for $22,000 (14:2175); 
Dilacio said he was going to pick up the kilo and take it to Gamba, the 
stash (14:2175); sometime thereafter, Pannirello picked up two packages from 
Gamba, said to be a kilo (14:2177)),there is no proof beyond reasonable 
doubt that DiNapoli actually delivered the kilo. 2 

A statement by one out-of-court declarant that another person Is going 
to do something is inherently unreliable. As with traditional hearsay ( e.g. 
an account of a past event), the value of the evidence rests upon the out of 
court declarant's perception, memory and sincerity, and on the meaning of the 
words. See generally, McConnick, Evidence ai 295 (2d ed. 1972). The trier 
of fact is denied access to th' basis of the speaker's claimed belisf that 
the prociaimed plan or design was agreed to, is serious and will be carried 
out. Moreover, the possibility of unforeseen events intervening to thwart the 
plan is present in this kind of evidence, and must be considered in assessing 
its reliability. As a resuit, even those courts which admit statements of 
design to prove the declarant acted in accordance with the plan do not pernft 
such d;atements as evidence that one other than the declarant (here, DiNapoli) 
also acted pursuant to the plan. Id. at p. 699. Manifestly, this evidence 
is not sufficiently reliable, in and of itself, to warrant conviction beyond N 
reasonable doubt. Cf. United States v. Puco, 476 F. 2d 1099 (2d Cir. 1973). 


2 'Ihere was no evidence of any kind that DiNapoli hau possessed two 
kilos, as charged in the Indictment. 
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When consldered with other evldence offered by the Government, the 
weatoess of the proof is pialn. Dllaclo never said he got the Kilo rtcc 
INapoll, Gamba was used as a stash by Pugllese before this particular 

transaction <U ,2175-76 > ani the tt lo could therefo re have come rt™ inventory. 
Nobody ever paid DINapoll for the Kilo, the pichup couW teve 0CCUITCd ^ 

after the statement of plan (18.2568), so* time arter it becaa* ciear that 
no drugs could be obtained rton DlUapoll (18:2569-70. 14:218 3 ). niere ls 
considerable basis in the Goven^nfs own evidence, the re fo re , to doubt 

that the plan, lf it exlsted, was ever carried out. A judgment of acqulttal 
should have been directed. 


money was lllegall y 
a. The arrest was illegal 

Assuaipg arguendo that the agents had *,od ^ound to suspect Vincent Papa 
of being a major narcotica violator, it violates c*n sense for the 
Government to assert that the agents therefore hui "ample reason to belleve" 
that the house in whlch Di^ li (whn» they dldnrt even Know) llved "was being 
used in conneetlon with the sale an. distribution of narcotica" (G.B.65) or 
that "a *t«Jor narcotica transaction was about to tace place" (IbldJ, ^ 
was Virtually nothing except Papa's reputation to warrant even susplcion "that 
a transfer of narcotics was taklng place within their sight» (G.B.67). United 
States V. aaElin, 427 F. 2d 14 (a Cir. 1970), upon «ch «llance is placed, 
ls ciearly dlstlngulslable. Ihere, agents observed a series of clandestine - 
meetings between defendant and other narcotics suspecta, includlng the transfer 
of meney followed by a bulge in defendant-s coat. incriminatio conversatio,» 
were even overheard. There were n«e here, and nothi^ln Papa or MNapoii-s 
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behavior was clandestine or secretive. Similarly, in United States v. 

Wabnlk, F. 2d 203 (2d Cir. 1971), the transfer of stolen property 
observed by the officers occurred under circumstances making "it difficult 
to imagine an innocent explanation for the activity" Id. at 205. Here, 

DifJapoli could have been about to enbark on a trip, taking some records to 
his lawyer or any number of things innocent people do with suitcases. To hold 
that the presence of Papa created probable cause that Papa's canpanion was 
then and there enga-ed in criminal activity would be ludicrcus were it not 
so frightening an assault on freedom. Fortunately, the Supreme Court long 
ago labelled such guilt by association "farfetched" even where, as there, the 
defendant was in an automobile, in the company of another who had rendevouzed 
for the known, speciflc purpose of committing a crime. "Presumptions of 
guilt are not ligntly to be indulged from mere meetings." United States v. 
Di_Re, 332 U.S. 581, 593 (19^8). Accord, United States v. Gonzales , 362 F. 

Supp. 415 (SONY 1973); Slbron v. New York . 392 U.S. 40 (1968). 

b. The search, in any event, was 11>gal 

If the agents had possessed probable cause to believe, as they say they 
did at least suspect, that Dillapoli' s sultcase contained narcotics, they v/ould 
of course have been Justified in arresting DiNapoli and searching his sultcase. 
Appellant's clalm, which the Government seems to misunderstand, is that the 
search cannot be Justified as lncidental to an arrest. Cases lil:e Carroll v. 
United. States. 267 U.S. 132 (1925), where there was probable cause to believe % 
the car carried contraband, are irrelevant on this lssue. Assuming no Carroll 
grounds for the search, and assuming arguendo a lawful arrest (concededly an 
unlikely assumption on these facts), the search of the sultcase was unreasonable. 



I. 
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Casas whlch uphold an lncidental search of the person, a.g. United Statas v. 
toblnson , 414 U.S. 218 (1973); Gustafson v. Florida . 414 U.S. 260 (1573), are 
not ln polnt and United itates v. RIsrs. 474 F. 2d 699 '2d Cir. 1973), ls 
dlstlngulshable. Uiere, the court upheld as a protectlve measure the search 
of a camera casa near defendant 's faat. tere, tha suitcase ln tha back cf 
Papa's car was not wlthln "grabbing dlstance," bacausa both DltJapoll and Papa 
were ln handcuffs almost Imediately, before the suitcase was removed from 
the car, and were nowhere near lt when It was seaiched. Chlmal v. Callfomla. 

395 U.S. 752 (1969) therefore conrands excluslon, lf the basis for the search 
is Its being lncidental to the arrest. 


ffie relev ance of the milllon dollars 

In support of its clalm that the selzuro of the milllon dollars was 

admlsslble, the Coverament urges that Papa, DlMapoll 's companlon, was the 

scurce of ali the narcotica involved ln the consplracy (O.B.55). Ihe evldence 

supports no such elata. Even lf lt did, however, the evldence of the milllon 

dollars had only the most perlpheral and speculative relationshlp to the 
consplracy. 

Ihe Government-s argument that the money ls analoguous to the posuesslon 
Of speclal tcols or taplements needed for a crtae (G.B.55n.) ls lnapt. First, 
Whlle money may be needed to deal ln narcotica, there ls nothlng speclal or 
unlque about lt - arv money will do. Secom, possesslon of taplements or 
tools unlquely sulted to the crtae has significant probative value only if . 
closely related ln time to the ccotlsslon of the crtae. Cf. 1 Wlgaore, Evldence 
8 88, p. 516 (3d ed. 1940). Here, the temporal ccnnectlon was tenuous and 
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remote, being two or three months after Dlliapoll was said to be about to 
sell a kilo for $22,000.^ 

r Ihe Government's clalm that sane of the money found on February 3, 1972, 
was "directly traceable to narcotics transactlors proved at trial" (G.B.55) 

Is preposterous. The only money DilJapoli wes shown at trial to have received 
was eight to ten thousand dollars, some six weeks before, and tliat money was 
not shown to have been part of a narcotics transactaan. 

The Goveinment' s heavy reliance upon U nited States v. Jacksklon , 102 F. 2d 
683, 684 (2d Cir. 1939), is misplaced. That case merely upheld the admissibility 
of "the sudden acquisition of wealth," Id. at 684, and is in no way inconsistent 
with Williams v. United States . 168 U.S. 382 (1897), or the posltion urged by 
appellant. The Government has cited no case in which evidence of the possession 
of money was either as remote to issues on trial or as prejudicial as the 
million dollars here admitted. 

Cone lusion 

The judgnent below should be reversed. 

Respectfully submitted, 


Steven Duke 
Frank Lopez 

Attomeys for Appellant 


3 Contrary to the Govemmenfs claims (G.B.55), there was no testimony 
by Dawson that Pugllese paid DiNapoli hundreds of thousands of dollars. 
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